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pawnee, or his assignee, without first 
tendering the amount of the debt which 
the pledge was given to secure. At the 
same time it is difficult to find an au- 
thority to the effect that a sub-pledge 
is legal. 

It is true that the English authorities 
have held that, without a tender of the 
amount of the debt, an action of detinue 
or trover would not lie against the paw- 
nee or his assignee, but that was because 
of certain technical reasons ; and Donald 
v. Suckling, supra, and Halliday v. 
Holgate, supra, are not authorities for 
the proposition that it is not a breach of 
the contract of pawn, for the pawnee to 
re-hypothecate the article pledged. 

In some of the United States the 
technical English rule has not been fol- 
lowed, and in Work v. Bennett, 70 
Penn. St. 484, an action of trover was 
successfully brought to recover damages 
for an alleged illegal conversion by a 
sub-pledge of the article pawned, and 
sale by the sub-pledgee without a ten- 
der of the amount of the debt. Shars- 
wood, J., said: "Had the stock 
and bonds (the pledge) which were the 



subject of this action of trover, re- 
mained unconverted in the hands of the 
defendants, the plaintiff could not have 
recovered without a tender of the 
amount of the debt for which they were 
then pledged, or proof of payment of 
such debt. But they had wrongfully 
converted them by pledging them for 
their own debt, and a sale afterwards 
by their pledgees, without notice to the 
plaintiff. This dispensed with any 
tender before suit brought. * * * " 
Here a recoupment for the balance due 
defendant from the damages for the con- 
version was allowed. Apparently the 
case of Thompson v. Patrick, 4 Watts 
414, was not cited on the argument, 
nor considered by the court. 

In New York, Tennessee and Ken- 
tucky the courts also seem to consider 
re-hypothecation by the pawnee as 
illegal ; see Bank v. Trenholm, 12 
Heisk. (Tenn.) 520 ; Allen v. Dykers 
et al., 3 Hill (N. Y.) 593 ; Bank v. 
Bryce, supra; but see, Wood v. Hayes 
et al., 15 Gray (Mass.) 375; Fay 
v. Gray, 124 Mass. 500, and Thompson 
v. Patrick, supra. 

Arthur Biddle. 



Supreme Court of Indiana. 
CHATARD v. O'DONOVAN. 

Where a Catholic priest is subject to be removed at the pleasure of the bishop 
having charge over him, he is not entitled to a notice to quit the parsonage of the 
parish over which he had charge, under a statute requiring a notice from landlord 
to tenant. 

The relationship, in such case, of the priest and bishop, is that of master and 
servant, and not that of landlord and tenant. 

The right of occupancy of the parsonage by the priest, in such case, is only inci- 
dental to his charge over the parish, arid when he is deprived of the latter the former 
is gone. 

Appeal from the Hendricks Circuit Court. 
This was an action by appellant to recover of the appellee the 
possession of certain real estate. The complaint set forth that, on 
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July 20th 1876, the Right Reverend Maurice De St. Palais was 
the Roman Catholic Bishop of Vincennes ; that according to the 
rules, regulations and customs of the Roman Catholic Church, it is 
the duty of the bishop to supervise the congregations in his dio- 
cese, and to control, hold and own all the real and personal pro- 
perty in use by said congregations ; to exercise authority over the 
pastors in charge of such congregations, and in the exercise of his 
discretion, to continue such pastors in their position or to suspend 
or remove them therefrom ; that upon the suspension or removal 
of such pastors, it was their duty, according to the laws, rules, 
regulations and customs of the Roman Catholic Church, to deliver 
and surrender to the bishop all the property, real and personal, in 
their occupancy or possession as such pastors ; that on the date 
above mentioned, the real estate in controversy was conveyed to 
said Maurice De St: Palais, in trust for the Catholic congregation 
of Brownsburg, Indiana ; that said congregation was an unin- 
corporated congregation, subject to the ecclesiastical authority, 
jurisdiction and control of the said bishop; that on June 28th 
1877, said Maurice De St. Palais, died, leaving by his will the said 
property to the Archbishop of Cincinnati upon like trusts ; that 
on March 26th 1878, the plaintiff, Francis Silas Chatard, was 
duly appointed Bishop of Vincennes to succeed the said Maurice 
De St. Palais, and that on October 30th 1878, the said archbishop 
conveyed to him the said property upon the same trusts ; that in 
the year 1877, the defendant, Dennis O'Donovan, a priest of the 
Roman Catholic Church, had been appointed to the position of 
pastor of the said Roman Catholic congregation at Brownsburg by 
the said Maurice De St. Palais, and as such pastor, at the date of 
the appointment of plaintiff as bishop, was occupying the premises 
in question for a parsonage and for a house for religious worship ; 
that on December 15th 1880, the plaintiff, in the exercise of his 
discretion as bishop, removed the said defendant from the position 
of pastor of said congregation, and on April 26th 1881, caused a 
written notice to be served on him to deliver up to plaintiff pos- 
session of the said real estate at the expiration of one month from 
that time ; that although the month had expired defendant refused 
to surrender possession of said real estate, and had prevented the 
members of the congregation (and the priest sent by plaintiff) from 
occupying the same; that the time given for removal was a 
reasonable time, and that plaintiff was entitled to have possession. 
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To this complaint defendant demurred. The court below sus- 
tained the demurrer, and plaintiff appealed. 

Charles Foley and Baker, Hord $• Hendricks, for appellant. 

No counsel appeared for appellee. 

The opinion of the court was delivered by 

Woods, J. — We have no brief from the appellee. It is stated 
in the appellant's brief that the ruling of the Circuit Court was 
put upon the ground that the facts alleged in the complaint showed 
the relation of landlord and tenant between the parties, and that 
sects. 2 and 3 of the act concerning that relation (2 R. S. 1876, 
p. 338; R. S. 1881, p. 1128), made it a tenancy from year to 
year, determinable by' a three months' notice prior to the expira- 
tion of a current year. 

The question thus presented is plainly an important one, not 
only as the decision may affect the policy and administration of 
the affairs of the church directly concerned, and perhaps other 
church societies which furnish houses for the use of their pastors, 
rectors and preachers, but the owners and occupants of real pro- 
perty generally. For it is readily conceivable that in many 
instances the owner and tenant will be, in all essential respects, 
in the same legal relation as the parties to this record ; as, for 
example, the servant brought into the dwelling, or upon the 
premises of the employer, and, as an incident to the employment, 
allotted a room or tenement to occupy while the service lasts ; the 
mechanic or laborer who, by the terms of his engagement, has the 
possession or use of a house belonging to the employer, and for 
which the rent is to be deducted from his wages, or for which he is 
to pay no specified rent, and makes compensation only by accept- 
ing less wages than he would receive if he occupied a house of 
his own. 

While these supposed cases, like the one before us, show the 
parties in relations somewhat like the ordinary relation of landlord 
and tenant, they are yet clearly and broadly distinguishable there- 
from. The case of Kerrains v. People, 60 N. Y. 221, is instruc- 
tive. It was there held that, " Where the occupation of a house 
by a servant is connected with the service, or is required by the 
employer for the necessary or better performance of the service, 
the occupation is as servant, not as tenant, and the possession is 
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that of the master." In the course of the opinion in the case, 
Church, C. J., says: "Such, clearly, was the case of Haywood 
v. Miller, 3 Hill 90, where a farmer hired a man and his wife to 
work a farm for wages. The occupation of the house was neces- 
sary to the performance of the service ; and The People v. Annis, 
45 Barb. 804, was substantially the same, although I am unable to 
agree with the learned judge who delivered the opinion in that 
case, that immediately upon the termination of the service, 
a tenancy at will, or by sufferance springs up." * * * "The 
question depends on the nature of the holding, whether it is 
exclusive and independent of and in no way connected with 
the service, or whether it is so connected or is necessary for its 
performance. And this, I think, is the result of all the cases. 
The question has often arisen in England, under the poor laws, to 
determine what occupation would confer a settlement, the courts 
recognising, as controlling, the distinction between an occupant as 
a tenant or as a servant." (Cases cited.) " The case of Hughes v. 
Chatham, 5 M. & G. 54, arose under the reform act, requiring a 
registry of voters, the statute requiring that the person should 
occupy as owner or tenant. * * * Tindal, C. J., in delivering 
the opinion of the court, said : ' There is no inconsistency in the 
relation of master and servant with that of landlord and tenant. 
A master may pay his servant by conferring on him an interest in 
real property, either in fee for years or at will, or for any other 
estate or interest, and if he do so, the servant then becomes 
entitled to the legal incidents of the estate, as much as if it were 
purchased for any other consideration.' * * * ' And as there 
is nothing in the facts stated to show that the claimant was 
required to occupy the house for the performance of his services, 
or did occupy in order to their performance, or that it was con- 
ducive to that purpose more than any house which he might have 
paid for in any other way than by his services; and as the case 
expressly finds that he had the house as a part remuneration for 
his services we cannot say that the conclusion at which the revis- 
ing barrister has arrived is wrong." 

" I have cited the language of the court," says Church, C. J., 
" because it lays down concisely the correct rule for determining 
the question involved in this class of cases." And proceeding 
with a recital of the facts in the case before him, he adds: " The 
inference from these facts is reasonable, if not irresistible, in the 
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absence of any allowance for rent, that the house was intended to 
be occupied by an employee for the benefit of the owner in carry- 
ing on the mill. The case thus presented is analogous to that of 
a person employing a coachman or gardener, and allowing or 
requiring him to reside in a house provided for that purpose on 
the premises, or a farmer who hires a laborer for wages to work 
his farm, and live in a house upon the same. In these cases the 
character of the holding is clearly indicated by the facts." 

" Many servants," says Mansfield, C. J., in King v. Stock, 
2 Taunt. 339, "have houses given them to live in, as porters at 
park gates. If a master turns away his servant, does it follow 
that he cannot evict him till the end of the year." To the same 
effect, see Me Quade v. Emnions, 38 N. J. L. 397 ; Doyle v. 
Gibbs, 6 Lans. 180. 

While it may not be said upon the facts of the complaint, that 
the defendant was the hired servant of his bishop, it does appear 
that he was appointed to his position by, and held it at the dis- 
cretion of, the bishop, and that his possession of the property was 
only an incident to his appointment, the better to enable him to 
discharge the duties of his office; and when in the exercise of that 
discretion, which by the rules and customs of the church he had 
the right to employ, the bishop removed the defendant from his 
charge or pastorate over the congregation, his right to possession 
of the property at once necessarily ceased. 

If, under the circumstances, the parties should be deemed to 
have come under a contract relative to each other, the plain mean- 
ing of the contract was, that when the defendant should cease to 
be pastor, which might be at the will of his bishop, he should 
cease forthwith to occupy the property, there being from the nature 
of the case, no right of occupancy except as an incident to the per- 
formance of the duties of pastor. And if this be regarded as a 
tenancy, it was a tenancy at will, and determined "by one 
month's notice in writing delivered to the tenant," which notice 
the complaint shows to have been given. 

We are, however, of the opinion that the relation of the parties 
was more like that of master and servant, the possession of the 
priest being in fact the possession of his superior, the bishop, who 
had power at any time, and upon his own judgment or discretion, 
to remove one and install another in the office of pastor, and in the 
possession of the property of the office. 
Vol. XXX.— 59 
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The judgment is reversed with costs, and with instructions to 
overrule the demurrer. 



We are aware of no case where the 
exact point involved in the principal 
case has been decided ; nor did counsel 
for the appellant, in a very lengthy brief, 
cite one. The principle applied to the 
relation of bishop and priest in the occu- 
pancy of church property, is that of 
master and servant. It is true the com- 
plaint alleges that the defendant had been 
served with one month's notice to quit ; 
but this averment and service of notice 
was entirely unnecessary, since lie knew 
what his duty was on removal from the 
charge of the spiritual care of the parish, 
and that this duty involved the neces- 
sity of delivering up the occupancy of 
the church building and the parsonage 
to the bishop or his successor. This 
involves the important principle that, 
where the party affected knows his duty, 
or is bound to know it, notice to him of 
it is not nccessaiy. 

The court very properly takes the 
position that the occupancy of the 
church and parsonage is only incident 
to the right of having charge over the 
parish ; that when the latter is taken 
away, the former must of necessity fall. 
Underlying this is the doctrine recog- 
nised and enforced by all the courts 
that, whenever questions of faith or dis- 
cipline, or ecclesiastical rule, custom or 
law have been decided by the proper 
church officer or judicatory to which the 
matter has been carried, the legal tribu- 
nals must accept such decision as final, 
and as binding on them, in their appli- 
cation to the case before them. 

So far as appears from the complaint, 
the bishop had a perfect right to remove 
the priest whenever he saw fit, either 
with or without cause. It is undoubt- 
edly the true principle that, "in an 
organized church, with written or 
printed rules, and established doctrines 
and modes of worship, the right is 



qualified. The continuance, power and 
emoluments of the position depend on 
the will of the church, the right is con- 
tingent and restricted, and as a thing 
of value is very much lessened. The 
sentence of the church judicatory, in a 
proper case, deprives of the position, 
and salary and emoluments are gone :" 
Chase v. Cheney, 58 111. 509 ; s. c. 10 
Am. Law Reg. (N. S.) 295. 

But this branch of the case has been 
so often discussed in the pages of this 
magazine, and by such able jurists, 
that any further comments are unneces- 
sary. There is undoubtedly some con- 
flict, as Judge Repfield has shown in 
his notes to cases, but in the main there 
is no disagreement as to the general 
principles governing the cases. Upon 
this subject it is sufficient to call the 
readers attention to the article of Hon. 
William Lawkence in 12 Am. Law 
Reg. (ST. S.) 201, on " The law of re- 
ligious and church corporations in 
Ohio ;" and also generally upon reli- 
gious societies and church corporations 
in the same volume on pages 329, 536, 
and in volume 13, page 65, by the same 
author. We also call the reader's atten- 
tion to the following cases : Lynd v. 
Menders, 8 Am. Lav/ Reg. 94 ; 8. c. 33 
N. J. L. 162 (1866) ; Garlin v. Penick, 
9 Am. Law Reg. (N. S.) 210, and 
note ; s. c. 5 Bush 110 (1868) ; Fulton 
v. Farley, 9 Am. Law Reg. (N. S.) 
401, and note ; Chase v. Cheney, 10 Id. 
295, and note ; s. c. 58 HI. 509 (1871) ; 
Watson v. Jones. 11 Am. Law Reg. 
(N. S.) 430, and note; s. c. 13 Wal- 
lace 679 (1871); Hennessey v. Walsh, 
15 Am. Law Reg. (N. S.) 264, and 
note ; s. c. 55 N. H. 515 (1875) ; Perry 
v. Wheeler, 17 Am. Law Reg. (N. S.) 
24, and note ; s. c. 12 Bush 541 (1878). 
All these notes were written by Judge 
Redfield, except the last, which was 
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written by Hon. R. H. Dana, Jr., and 
part of the note to Chase v. Cheney, 
which was written by M. W. Fuller. 

In addition to the above-cited cases 
and those cited in the notes, we beg 
leave to call attention to the following 
recent cases upon the subject : McAuley's 
Appeal, 77 Penn. St. 397 ; Feisel v. 
Munzenmeer, 10 Kan. ; Kihkcad v. 
McKee, 9 Bush 535 ; First Presbyterian 
Church of Louisville v. Wilson, 14 Id. 
252; Venable v. Baptist Church, 25 
Kans. 177 ; Kilpatrick v. Graves, 51 
Miss. 432 ; Jones v. Wadsworth, 1 1 
Phila. R. 227; O'Barra-v. Stack, 90 
Penn. St. 477 ; Kerr's Appeal, 89 Id. 97. 

As we have previously said, the prin- 
ciple announced in the principal case is 
applicable to the relation of master and 
servant, and not to landlord and tenant. 
The court also takes occasion to say that 
the same principle is applicable, in 
addition to its application to the rela- 
tion of master and servant, to the re- 
lation of " the mechanic or laborer, 
who, by the terms of his engagement, 
has the possession or use of a house be- 
longing to the employer, and for which 
the rent is to be deducted from his 
wages, or for which he is to pay no spe- 
cific rent, and makes compensation only 
hy accepting less wages than he would 
receive if he occupied a house of his 
own." If, in such case, the relation of 
landlord and tenant exists, it must be by 
the terms of the contract, and to that 
recourse must be had in determining the 
respective rights of the parties. If the 
rental value of the house or shop occu- 
pied by the servant, laborer or me- 
chanic, is only part pay for his services, 
then no tenancy exists ; but if, on the 
contrary, he is to receive so much for 
his labor, and pay back so much per 
month or week, for the use and occupa- 
tion of the house or shop, and has com- 
plete control over the premises, that 
relation does exist. We proceed to cite 
a few examples illustrating this prin- 
ciple. 



Where the defendant hired the plain- 
tiff for one year, on his farm, for the 
sum of $270, and was to furnish 
him his house-room for himself and 
family, a garden, and a pasture for a 
cow, it was held that this was not a 
demise of the premises in the nature of a 
lease, creating the relation of landlord 
and tenant. People ex rel. Hubbard v. 
Annis, 45 Barb. 304, it was said that 
the relation was simply that of employer 
and employee, or master and servant, 
and the house-room, garden and pasture 
of the cow are parts merely of the con- 
tract for service, and operate as a 
portion of the consideration of that 
agreement : Comstock v. Dodge, 43 
How. Pr. 97. So where one occupying 
a house as a servant of the owner, upon 
the termination of the service was per- 
mitted to retain possession upon payment 
of rent until the condition of his wife 
should allow her removal, it was held 
that, the duration of the occupancy de- 
pending on a contingent future event, 
the relation of tenancy at will, or by 
sufferance, did not arise between the 
parties, and that the occupant held as a 
mere licensee for the time agreed, and 
no notice to quit was necessary: Doyle 
v. Gibbs, 6 Lans. 180. So where the 
evidence showed that the plaintiff was 
employed by the defendant by the 
month ; that as compensation for the 
services to be rendered by the plaintiff, 
he was to receive from the defendant 
$25 a month and the use of a house for 
himself and family, so long as he might 
work for the defendant in an acceptable 
manner; that under this agreement the 
plaintiff went into the occupancy of the 
house in quesfion, the same being the 
tenant house standing and being upon 
the property owned by the defendant, 
and engaged as the servant of the 
defendant ; that he continued in such 
service and occupancy until the defend- 
ant becoming dissatisfied with the plain- 
tiff, discharged him from his employment; 
it was held that the relation of landlord 
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and tenant did not exist. " The occu- 
pation of the house by McQuade and his 
family was a part of his compensation 
for the performance of his engagement 
with the defendant ; it does not show 
any demise of the house ; the possession 
of McQuade was the possession of his 
employer, and when he was dismissed 
from service, and the legal relation 
existing between them thereby put to an 
end, his right of occupancy was ended, 
and his longer remaining on the premises 
of his master was a trespass :" McQuade 
v. Emmons, 38 N. J. L. 397. This is also 
true where the occupant is to receive a 
part of the crop cultivated by himself as 
his pay : Guest v. Opdyke, 31 N. J. L. 
552 ; State, Edgar pros., v. Jewell, 34 
Id. 259. See Wilier v. Sisson, 53 Barb. 
258 ; Putnam v. Wise, 1 Hill 247 ; Cas- 
well v. Destrich, 15 Wend. 379 ; Dine- 
hart v. Wilson, 15 Barb. 595. See 
Rollins v. Riley, 44 N. H. 9. 

A number of English cases have 
arisen upon the question of master and 
servant, so far as it appertains to the 
relation of landlord and tenant. Thus 
by agreement between S. and M., it 
was recited that S. was in possession of 
a messuage, whereon the sale of beer 
had been for some time past, and was 
then, carried on and conducted by U. 
for and on S.'s account ; that M. was 
desirous of carrying on and conducting 
such trade for S., and which he had 
agreed to for the consideration after 
mentioned ; and it was witnessed that 
S. agreed, in consideration of a bonds- 
man to be answerable for 50/. in default 
of payment by M., that M. should, from 
the date of the agreement, enter upon 
the premises, and carry on and conduct 
thereon such trade for S., in the place 
and manner, and with and upon the 
same privileges and terms, as U. had 
done, until the agreement should be de- 
termined by the notice after mentioned; 
and M. agreed, during all the time he 
should carry on and conduct the trade 
on the premises for S., that all the beer 



which should be sold by M. on the prem- 
ises should be taken by him from S., and 
that M. should not part with the trade 
or occupation without the license of S. ; 
that, when either party should be de- 
sirous of determining the agreement, 
M., on receiving from S. a month's 
notice, without being paid any money 
or consideration by S., should quit and 
deliver up to S. the trade and possession 
of the premises, with all such fixtures 
and things belonging to S. as should 
then be thereon ; and M. should be at 
liberty to leave the trade and quit the 
occupation on giving a month's notice to 
S. M. having entered into possession, 
it was held that M. occupied not as ten- 
ant, but as servant to S., and could not 
maintain trespass against S. for enter- 
ing without a month's notice : Mayhew 
v. Suttle, 4 El. & Bl. 347. 

So a servant put into occupation of a 
cottage, with less wages on that account, 
does not occupy it as a tenant, but the 
master may properly declare on it as his 
own occupation in an action on the case 
for a disturbance of a right of way over 
the defendant's close to such cottage. 
And it made no difference that the cot- 
tage was divided into two parts, one of 
which was only in the occupation of 
such servant, the other being occupied 
by a tenant paying rent : Bertie v. 
Beaummd, 16 East 33. See .Doe v. Cart- 
wright, 3 B. & A. 327. 

As the court in Kerrains v. People re- 
marked, a number of cases upon the 
question of tenancy has arisen in Eng- 
land under the poor laws. Thus where 
a pauper was permitted by several per- 
sons having a right of common to occupy 
a tenement of 10/. a year, as a reward 
for his service as a herd, it was held 
that such holding constituted a tenancy : 
King v. Melkridge, 1 Term 598. This 
case was followed in King v. Minster, 3 
M. & S. 276, where it was expressly 
held that a servant receiving the use of 
a part of his master's house as part pay 
for his services did not constitute a ten- 
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ancy ; but where the servant permitted 
a pauper living with him to hire a 
couple of cows which were kept on the 
land of the master, during the summer 
months, and it did not appear that their 
keeping was connected with the service, 
it was held that the pauper acquired a 
settlement, although if he had not had 
the two cows he would not. But see 
King v. Kelstern, 5 M. & S. 136, where 
it was said, "if the occupation be un- 
connected with the service, it will confer 
a settlement, but if it be necessarily con- 
nected with the service, as if it be neces- 
sary for the due performance of the 
service, it shall not confer a settle- 
ment." Per Baylet, J. See King v. 
Cheshunt, 1 B. & Aid. 473. 



The plaintiff was employed by the 
Highgate Archway Company to collect 
toll for them, and lived in the toll-house, 
one shilling per week being deducted 
from his wages by way of rent. The 
company having ceased to collect toll 
at that particular spot, the plaintiff was 
dismissed from their employ, and re- 
ceived a notice to leave the house, which 
he promised to do. It was held that he 
was not a tenant of the company, and 
could not maintain trespass against the 
agent for pulling down the toll-house : 
Bunt v. Colson, 3 M. & Sc. 790 ; Rex 
v. Lakenheath, 1 B. & C. 531 (case of 
a schoolmaster.) 

W. W. Thobnton. 
Indianapolis, Ind. 



Supreme Court of the United States. 
AGER v. MURRAY. 

A patent right may be subjected by bill in equity to the payment of a judgment 
debt of the patentee. 

A decree sustained which directed that in default of payment of the judgment 
debt by a certain day the patent right should be sold and an assignment executed 
to the purchaser by the debtor, and that in default of the debtor executing such as- 
signment a suitable person should be appointed trustee to execute the same. 

Appeal from the Supreme Court of the District of Columbia. 

This was a bill in equity by a judgment-creditor to subject to 
the payment of his debt the interest of his debtor in patent rights. 
The case was heard in the Supreme Court of the District of Co- 
lumbia upon bill and answers, by which it appears as follows : — 

On the 10th of April 1876, Talbot C. Murray, in an action at 
law upon a promissory note, recovered judgment against Wilson 
Ager for the sum of $2164.66, Avith interest and costs. Upon 
that judgment a writ of fieri facias was issued, and returned nulla 
bona. Wilson Ager had no real or personal property in the dis- 
trict subject to execution at law, but was the oAvner of sundry 
letters patent issued to him by the United States for useful inven- 
tions, which, if sold, Avould produce more than enough money to 



